[image: image3.jpg]“A VOICE OF OUR OWN"
“CETTE VOIX QUI EST LA NOTRE"




425 Bloor Street East, Suite 110

          (416) 482-8255 (Main)

1 (866) 482-ARCH (2724) (Toll Free)

Toronto, Ontario M4W 3R5

          (416) 482-1254 (TTY)

1 (866) 482-ARCT (2728) (Toll Free)

www.archdisabilitylaw.ca

          (416) 482-2981 (Fax)

1 (866) 881-ARCF (2723) (Toll Free)

10 March 2006

Coming in the Next Issue of ARCH Alert

By Heidi Lazar-Meyn, Staff Lawyer and Editor, ARCH Alert
This issue of ARCH Alert features our annual Tax Tips article, along with several other articles.  Other important issues that people in the disability community have asked about will be featured in the next issue of ARCH Alert, which is coming out very soon.  These include:

PROPOSED CHANGES TO THE ONTARIO HUMAN RIGHTS SYSTEM
On 20 February 2006, Attorney General Michael Bryant announced that the Ontario government will bring in new human rights legislation this spring.  The proposed law would change the human rights process in Ontario.  So far, the government has described how it intends to reform our human rights system in very general terms and so it is not possible to provide a detailed analysis at this time.  When the Bill is released we will write a special edition of ARCH Alert that contains a section by section analysis, as we did for Bill 118, the Accessibility for Ontarians with Disabilities Act.   In our next ARCH Alert, we will be setting out ARCH’s experience with the current system and our view about why reform is needed in the context of the present structure. 

Our immediate concern is that the government ensure that the public, including the disability community, have the opportunity to make comments about the changes.  We will be requesting that fully accessible Committee hearings be held, and that sufficient time be built into the consultation process.   

CRTC ORDERS FUNDING OF TELECOMMUNICATIONS SERVICES FOR PERSONS WITH DISABILITIES

On 16 February 2006 the CRTC released its decision in the “Deferral Account” case, where it ordered the big telephone companies to spend more than $30,000,000 on accessible   telecommunications   for persons 
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with disabilities. ARCH was a key advocate in this case and we will be reporting on it in the next ARCH Alert.
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Should Personal Support Workers Be Regulated?

By Lana Kerzner, Staff Lawyer

What is a personal support worker (“PSW”)?

How can we be assured that PSWs provide high quality service in a way that is accessible to all members of the public and is free from abuse?

These are some of the important issues which are being addressed in an ongoing consultation.  It is being conducted by the Health Professions Regulatory Advisory Council (“HPRAC”), which is a body that gives advice to the Minister of Health and Long-Term Care about the regulation of health professions in Ontario.  In doing so HPRAC seeks input from a variety of sources, including the public.

Many persons with disabilities receive services from PSWs.  And for some, PSWs provide essential and intimate services on a daily basis.  Ensuring that persons with disabilities receive a high quality of services in a way that promotes their dignity and autonomy is essential.  As such, it is crucial that the opinions and perspectives of persons with disabilities be reflected in the HPRAC’s current initiative relating to the regulation of PSWs.

In February 2005, HPRAC received a referral from the Minister of Health and Long-Term Care regarding PSWs.  Specifically, HPRAC was asked to review the types of work that PSWs do.  HPRAC was asked to make recommendations on whether all or some aspects of the work of PSWs “should be considered for regulation under the Regulated Health Professions Act.” (“RHPA”)  The RHPA provides a framework for regulating health professions in Ontario and addresses issues of public protection.

There is currently no single definition or meaning of the term PSW.  Different PSWs may do very different work.  However, PSWs often provide support with activities of daily living, such as bathing, feeding and dressing.  They may also provide other services, such as measuring blood pressure and administering medications.  They work in a variety of places, such as in people’s own homes, group homes and hospitals.

To date, the HPRAC has not consulted broadly with persons with disabilities.  They have conducted preliminary interviews and held workshops with selected stakeholders.  While some perspectives of persons with disabilities were raised, ARCH believes that the full range and depth of views and experiences have yet to be heard.

The HPRAC only recently began seeking feedback from the general public, by way of a discussion guide, which was released on 20 February 2006.  It is available on their website at: www.hprac.org (click “projects”).

ARCH encourages all persons and groups who have experience with and opinions about PSWs to participate in this consultation.  Electronic submissions can be made to: HPRACSubmissions@moh.gov.on.ca.  

Alternatively, you can send a written response to:

Sasmita Rajaratnam

Health Professions Regulatory Advisory Council

55 St. Clair Avenue East

Suite 806 Box 18

Toronto, Ontario

M4V 2Y7

The deadline for submissions is 15 March 2006.  ARCH believes that this deadline is much too short, and does not provide a genuine opportunity to canvass the range of views that exist.  If you want to express your views but find the deadline to be too short, you should contact HPRAC to let them know your concerns.  In addition to the addresses above, you can reach HPRAC at:

Telephone: 
416.326.1550
Toll-Free: 
1.888.377.7746
Fax: 

416.326.1549 

Additionally, if you would like to express your views but the format of the consultation is inaccessible to you, you should let HPRAC know what accommodations you require.  This may include an opportunity to express your views orally rather than in writing, being granted extra time to make your submission or obtaining the discussion guide in an alternate format, for example, in large print.

You will have further opportunities to provide input.  The HPRAC states that they will hold public consultations throughout Ontario in the spring of 2006 but they have not given any further details.  We will write about these consultations in a future issue of ARCH Alert.

ARCH made a submission to HPRAC on 11 November 2005.  Our submissions contain recommendations designed to protect and promote the equality, independence and inclusion of persons with disabilities with respect to their receipt of services from health professionals, but does not talk about PSWs.  The submission is posted on our website at: www.archdisabilitylaw.ca

For more information about HPRAC, you can go to their website: www.hprac.org
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Twelve Tax Tips for Your 2005 Return

By Heidi Lazar-Meyn, Staff Lawyer and 

Harry Beatty, Barrister and Solicitor, bakerlaw

(Editor’s note: ARCH Disability Law Centre welcomes Mr. Beatty, formerly a staff lawyer at ARCH, as guest co-author.)

Filling out your income tax return for tax year 2005 may be more confusing than usual.  In November 2005, the minority Liberal government tabled a Ways and Means Motion (“Motion”) based on the federal Budget for 2005.  This Motion included proposed changes to the Income Tax Act (“ITA”).  Many of these changes were recommended by the Technical Advisory Committee in its Report, “Disability Tax Fairness”.  You can find out more information about this report in the article in the March 2005 issue of ARCH Alert.

As explained in more detail later in this article, if the proposed changes become law, they would:

make more persons medically eligible for the Disability Amount (also known as the Disability Tax Credit, or “DTC”),

add new items for which taxpayers can take the Disability Supports Deduction (“DSD”) and

add new items for the medical expenses tax credit (“METC”), and increase the amount of the credit that the taxpayer can take for expenses paid on behalf of certain dependants.

Parliament was dissolved before it had a chance to pass a Bill based on the Motion so these changes never became part of the ITA.  However, they are included in the income tax forms and instructions for tax year 2005, as if they have become law.

No one knows for certain whether the present minority Conservative government will pass a Bill to make these changes part of the ITA.  However, based on the experience with previous changes of government, it would be very unusual for a new government to make retroactive changes once the Canada Revenue Agency (“CRA”) has published its materials for a given taxation year.  Therefore, you should file your 2005 return as if the proposed changes were already in effect but you should be aware that further changes to disability-related tax claims may be coming.  Your tax advisor can explain further.

1. Your 2005 income tax return must be postmarked or received by CRA before midnight on 1 May 2006 because 30 April falls on a Sunday.  If you or your spouse or common-law partner is self-employed, the deadline for filing is extended to 15 June 2006, but the deadline for paying any taxes that you may owe remains 1 May.

If you expect to get a refund, it is best to file early, so you receive the refund as soon as possible.  If you get a letter telling you that your refund has been withheld because you were overpaid social assistance benefits by the Ontario Disability Support Program or Ontario Works, you should ask your local community legal clinic for advice.

You are able to file your tax return many different ways, including by filing a paper return. If you prepare your taxes yourself using a computer program, you can file it over the Internet. Some tax preparers also can help you to file your taxes electronically.

You may be able to "telefile" your return by entering the information on a touchtone telephone. If you are unable to use a touchtone telephone because of a disability, you can get help in telefiling from CRA by calling 1.800.714.7257.

CRA has promised the Canadian Human Rights Commission that it will give persons who have a visual impairment all of their personal tax information in the alternate format of their choice.  You can choose to get the information in Braille, large print, electronic text on a diskette or a CD, audio MP3 or audiocassette format.

You only have to telephone CRA once to request personalized materials.  After that CRA will automatically send them to you in the format that you asked for.  The number to call is 1.800.959.8281.

Unfortunately, if you want to get general tax forms and publications in an alternate format, CRA will not send them to you automatically even if you have asked for your personal tax information in that format.  See Tax Tip #3 for information on how to order general forms and publications in an alternate format.

CRA's website gives general tax information for persons with disabilities. The address is:

http://www.cra-arc.gc.ca/disability

That page has links to forms and publications, including a pamphlet called, "Information Concerning People With Disabilities" and CRA's Interpretation Bulletin IT-519R2, "Medical Expense and Disability Tax Credits and Attendant Care Expense Deduction (Consolidated)".  The Interpretation Bulletin is helpful but it has not been updated since 2001, so it does not include information about the DSD, for example.

CRA also has other documents that may help you in preparing your taxes. The General Income Tax and Benefit Guide (“Guide”) is available for pick-up at most post offices and CRA will mail it to you if you call 1.800.959.2221. If you prefer an alternate format, such as Braille, large print, audiocassette or e-text, you can download some forms and instructions at www.cra.gc.ca/alternate or you can order them by calling 1.800.959-2221.

For more information on other forms and publications that are available, you can download or order them from CRA's website, www.cra.gc.ca, or call the General Enquiries number at 1.800.959.8281.  The CRA also has a TTY number: 1.800.665.0354. 

Persons who have simple returns and low incomes can get free help with completing their tax returns. For further information on the Community Volunteer Income Tax Program, call CRA's General Inquiries line at 1.800.959.8281.

4.  Even if your income in 2005 was not taxable, you may want to file a return to prove that you are eligible for certain programs, such as the Guaranteed Income Supplement for seniors, or subsidized childcare. To get the Canada Child Tax Benefit or Child Disability Benefit you also have to file a return. If you are eligible for "refundable" tax credits, such as the GST credit or some provincial tax credits, you can get a refund even if you do not pay or owe any income tax.

For some of these programs it is necessary that both you and your spouse or common-law partner file a tax return to prove your family's eligibility. Contact the program itself for further information on its eligibility requirements.

 The changes proposed in Budget 2005 will make many persons eligible for the DTC who did not meet the requirements before.  Therefore, it is important for all persons with disabilities who are not receiving the DTC to review these changes to see if they now qualify, even if CRA has turned your application down in the past.

To be eligible for the DTC under the present rules, you must have “a severe and prolonged mental or physical impairment” that causes you to be:

Blind or have partial vision,

Unable, or take an inordinate amount of time, to perform a basic activity of daily living, such as walking or “perceiving, thinking and remembering”, even with the use of assistive devices, medication, or therapy, or

Unable to perform basic activities of daily living without life-sustaining therapy.

Under the proposed changes to the ITA, persons would be eligible for the DTC if they have “one or more severe or prolonged impairments in physical or mental functions.”  This change of wording puts more emphasis on the actual physical and mental limitations that the impairments cause.

Other important changes are that:

Persons would be eligible for the DTC if they have “significant” restrictions in two or more activities of daily living, where the effect of all of these restrictions together is equivalent to having a “marked” restriction in one activity of daily living,

“Perceiving, thinking and remembering” would be changed to “mental functions necessary for everyday life”, which include memory, adaptive functioning, and problem solving, goal setting and judgement, and

There would be new rules about how to count the time spent in therapy that is necessary to keep a person from having a marked restriction in functioning in an activity of daily living.

You can apply for the DTC using Form T2201.  This form must be filled out by a qualified health professional. Make sure that the health professional uses the 2005 version of the form, which includes the proposed changes.

A medical doctor can fill out the form for anyone who is applying for the DTC.  In addition, the following qualified health professionals can fill out the form for persons who have certain types of impairments:

optometrists:  visual impairments

speech-language pathologists:  speech impairments

audiologists:  hearing impairments

occupational therapists:  impairments in walking, feeding or dressing

physiotherapists: impairments in walking

psychologists:  impairments in perceiving, thinking or remembering

The parents of children who are younger than 18 at the end of the tax year can claim a supplement to the DTC. However, child care or attendant care expenses that anyone is claiming for that child may reduce the credit.

The DTC is a non-refundable credit so if your income is low you may not be able to use all of the credit yourself. If this is the case, you may be able to transfer all or part of the DTC to your spouse or common-law partner. The DTC also can be transferred to certain relatives who are supporting you. See the Guide for further information on transferring the DTC.

If you apply for the DTC when you file your return CRA may take a long time to process the return. You may be able to avoid this delay by applying for the DTC before you file your tax return. You can claim the DTC on your return even if you are waiting for CRA to approve your application.

6.  If you paid for certain expenses in order to work, attend a secondary school or post-secondary institution or do research, you may be able to claim the DSD, using Form T929. The DSD is available to anyone who has a disability, even if that person is not eligible for the DTC.

The present version of the ITA allows the DSD for the following expenses:

Persons with speech or hearing impairments can deduct the cost of sign-language interpretation services or real time captioning services.  They also can deduct the cost of teletypewriters, telephone ringing indicators or electronic speech synthesizers, if prescribed by a medical practitioner, and

Persons who are blind can deduct the cost of synthetic speech systems, Braille printers, large-print on-screen devices and optical scanners, if prescribed by a medical practitioner.

Also, if a medical practitioner certifies in writing that the expenses are necessary due to the impairment:

Persons with a mental or physical impairment can deduct the cost of full-time attendant care that is provided by an adult who is not their spouse or common-law partner; part-time attendant care, if they also are eligible for the DTC, and note-taking services, if the note-taker does them as a business,

Persons with a physical impairment can deduct the cost of voice recognition software,

Persons with a learning disability or a mental impairment can deduct the cost of tutoring services, if the tutor does them as a business, and is not related to the taxpayer, and

Persons with a perceptual disability can deduct the cost of talking textbooks used at a secondary school in Canada or at a post-secondary institution.

The proposed changes would allow the DSD for the cost of job coaching services if the job coach does them as a business, and a medical practitioner certifies in writing that the expenses are necessary due to the impairment.

In addition, all of the following expenses would be eligible for either the DSD or the METC:

Persons who are both blind and profoundly Deaf could deduct the cost of intervenor services, if the intervenor does them as a business, and

if a medical practitioner certifies in writing that the expenses are necessary due to the impairment,

Persons who are blind or who have a severe learning disability could deduct the cost  of devices that enable them to read print, and of reading services if the reader does them as a business,

Persons who have a speech impairment could deduct the cost of Bliss symbol boards or similar devices, 

Persons who are blind could deduct the cost of Braille note-taking devices with keyboards, and

Persons who have a severe and prolonged impairment that markedly restricts their ability to use their arms or hands could deduct the cost of page-turner devices.                   

If you have a choice of claiming an expense under the DSD or the METC, it usually will be better to claim it under the DSD but you should check whether this applies to your situation.

7. You can take the full METC for yourself and your spouse or common-law partner, and your or your spouse’s or common-law partner’s dependent children who were born in 1988 or later. For adult dependent children and other related dependants, you can claim a percentage of their medical expenses which you or your spouse or common-law partner paid to a maximum of $10,000, under the proposed changes to the ITA.  This claim is adjusted based on the dependant’s net income for the year.

The medical expenses that you can claim are those that you, your spouse or your common-law partner paid for and have not been reimbursed for.  Examples of expenses that you can claim include amounts paid to adapt a vehicle used to transport a person who uses a wheelchair, premiums for private health insurance, the additional cost associated with the purchase of gluten-free products as prescribed by a physician or payments for someone to learn to care for a dependent relative with a disability in their household.

in addition to the medical expenses listed in Tax Tip #6 for which you could claim either the METC or DSD, under the proposed changes to the ITA, there would be several new medical expenses for which you could claim the METC:

phototherapy equipment for the treatment of skin disorders, including the cost of operation and maintenance,

the cost of operating an oxygen concentrator, including electricity,

drugs or medical devices purchased under Health Canada’s Special Access program, and 

medical marijuana or marijuana seeds, if you are authorized to possess or use it, and you buy it from Health Canada or a designated producer.

You can claim all of your eligible medical expenses, even if you paid them outside of Canada.  Also, you can claim medical expenses for any 12-month period that ends in 2005, so if you had medical expenses that you did not claim on your 2004 return, it may not be too late.  If you, or a family member, had high medical expenses incurred towards the end of 2005, it may be advisable for you to wait until the 2006 taxation year before claiming them.  Consult your tax advisor.

You may also be eligible to claim the Refundable Medical Expense Supplement.  To be eligible for it you must have claimed the METC or the DSD, and have a net family income of less than $36,663. Additionally, you must have reported at least $2,857 in net income from work on your 2005 return.

8.  The Amount for Infirm Dependants Age 18 or Over is a credit for your, or your spouse or common law partner's, relative if they were "mentally or physically infirm", were born in 1987 or earlier, and were dependent on you for support. You cannot claim this amount if the relative had net income of more than $9,308 in 2005.

9.  If an adult dependent relative lives with you, you may be able to claim a caregiver amount. The relative must have a mental or physical impairment, unless he or she is at least 65, and is your parent or grandparent, or the parent or grandparent of your spouse or common-law partner. You cannot claim the caregiver amount if the relative had net income of more than $16,989 in 2005.

10.  If you were enrolled in a qualifying educational program in 2005 you can claim the amounts that you paid for tuition and an education amount for each month of study. If you attended part-time and can claim the DTC, or a medical practitioner certifies on Form T2202 that you could not be expected to attend full-time because of a "mental or physical impairment", you can claim the full-time education amount of $400 per month instead of the part-time amount of $120 per month.

11.  Don't forget to take any provincial or territorial tax credits or deductions to which you are entitled. Page 5 of CRA's pamphlet "Information Concerning People with Disabilities", mentioned in Tax Tip #3, lists 10 of these.

Ontario residents should carefully check the instructions, “Completing Your Ontario Forms”, which are available at:

http://www.cra-arc.gc.ca/E/pub/tg/5006-n/README.html
Ontario has different income cutoffs and maximum amounts for some deductions and credits.  Often these are higher than the federal amount.

12.  You still can make changes to your income tax returns for 1996 and later years.  Make sure to change any income tax returns as soon as possible to take advantage of credits or deductions that you missed when you filed.

You can ask for the change safely over the Internet.  You also can find out other information about your tax return over the Internet, or authorize another person to do these things for you.

Before you can check your tax information on line, you need to get a special Government of Canada password, called “epass”.  Information on how to get an epass, and what it will allow you to do, is at:

http://www.cra-arc.gc.ca/eservices/tax/individuals/myaccount
More information can be found in the article “Disability-Related Income Tax Provisions”.  The authors have updated this article for tax year 2005.  It will be posted shortly at: www.archdisabilitylaw.ca
For specific information concerning your own tax return, you should contact CRA or your tax advisor.
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Local Health Integration Network Bill Passes

By Lesli Bisgould, Staff Lawyer

Bill 36, the Local Health System Integration Act, 2006 (“Bill”), passed Third Reading in the Ontario legislature on 1 March 2006. Over several days in February, the Standing Committee on Social Policy heard from many organizations and individuals who expressed serious concerns about the Bill and the changes that it will bring.  Minister of Health George Smitherman dismissed these concerns and the Bill was passed, despite both opposition parties voting against it.

This Bill makes fundamental changes to the way health care is structured across Ontario.  It continues the 14 Local Health Integration Networks (“LHINs”) that the government recently set up.  Each LHIN is responsible for a certain geographical area in the province.

Rather than being accountable to the local community, the Boards, Chair and Vice-Chairs of each of the 14 LHINs are chosen by the Lieutenant Governor in Council.  The Cabinet may create, amalgamate, dissolve or divide LHINs.  LHINs are defined as an "agent of the Crown", and will enter into "accountability agreements" with the Ministry of Health.

Each LHIN is required to develop its own integrated health service plan. The Bill gives the Minister of Health, the LHINs and the Cabinet broad new powers to merge health providers, transfer funding and contract out and re-organize health services.

Some of the LHINs will be quite large.  In fact, five of the LHINs each will serve more than a million people, a larger number of persons than the population of Saskatchewan or four other provinces.  Kenora and Thunder Bay will be covered by the same LHIN even though they are 500 kilometres apart.  People in Scarborough will be covered by the same LHIN as people in Haliburton.  Yet Torontonians will find themselves in a number of different LHINs.

Given the size and diversity of the areas covered by LHINs, some organizations are concerned that there will be significant conflicts over resource allocation.  Will smaller communities see their services integrated into the larger centres in the LHINs?  Will persons who now receive local services have to travel long distances to where services are available? 

The Bill requires LHINs to work with health service providers to look for opportunities to integrate services.  LHINs may even "encourage" integration by providing, or changing, funding to a health care provider. 

The Bill gives the Minister the power to order a health service provider to stop operating, dissolve or wind up its operations, or to amalgamate with another provider.  However, this power only applies to not-for-profit health service providers, not to for-profit providers.

The Bill also makes changes to the current set-up of Community Care Access Centers (“CCACs”).  From the present 42 CCACs, there will now be only 14, one for each LHIN.  CCACs will continue to be their own corporation, but the Bill provides that the Lieutenant Governor in Council may make regulations to amalgamate or dissolve CCACs, or to divide them into two or more CCACs.  The competitive bidding process, which has been so harmful in the context of CCACs, continues for CCACs and is introduced in other areas as well.  

Many critics have expressed deep concern that this Bill opens the door to a more fully privatized or two-tier health care system in Ontario.  Some amendments to address these concerns were proposed after it went through hearings in the Standing Committee.  Amendments that would specifically reject privatization, prohibit competitive bidding and stop contracting out were voted down by government members.

Once the Bill receives Royal Assent, we will begin to see the effects that these changes will have on health services in Ontario.  

The Board of Directors of ARCH Disability Law Centre is concerned about the impact that the Bill will have on persons with disabilities.  On the day before Third Reading they   sent  a   letter about the Bill  to  Premier


Dalton McGuinty, Minister Smitherman, Sandra Pupatello, Minister of Community and Social Services, Minister Responsible for Women's Issues and Minister Responsible for Ontarians with Disabilities and Marie Bountrogianni, Minister of Intergovernmental Affairs and Minister Responsible for Democratic Renewal.

The Board asked that their letter be shared with the readers of ARCH Alert.  It is printed below:
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February 28 2006

	Hon. Dalton McGuinty

Premier of Ontario

Main Legislative Building

Queen’s Park, Room 281

Toronto ON

M7A 1A4


	Hon. Sandra Pupatello

Minister of Community & Social Services

80 Grosvenor St. 6th Floor

Hepburn Block

Toronto ON

M7A 1E9

	Hon. George Smitherman

Minister of Health & Long-Term Care

80 Grosvenor St. 10th Floor

Hepburn Block

Toronto ON

M7A 2C4


	Hon. Marie Bountrogianni

Minister of Intergovernmental Affairs & Minister Responsible for Democratic Renewal 

99 Wellesley St. West, Whitney Block

1st Floor, Suite 1618

Toronto ON

M7A 1A2


Dear Premier and Ministers:

Re: Local Health Integration Act (Bill 36)

I am writing to you on behalf of the Board of Directors of ARCH Disability Law Centre with respect to Bill 36.  

Under your leadership, the Government of Ontario committed to the development of a fully inclusive Ontario when it enacted the Accessibility for Ontarians with Disabilities Act in June of last year.  The ARCH Board urges you to ensure that the spirit of that legislation be carried forward in Bill 36, as it will have such a significant impact on the lives of persons with disabilities.  It is essential that health services be fully available to persons with disabilities, that their design be fully inclusive and that they are delivered without discrimination.  To that end, the Board of ARCH wishes to make three brief comments regarding Bill 36. 

The Government must ensure that there is a formal framework in which persons with disabilities have the opportunity to provide input to the design and delivery of health care services on an on-going basis.

The LHINs, all of their activities and all of the services for which they are responsible must be fully accessible to persons with disabilities. Barriers to employment, participation and receipt of services must be systematically identified and removed.  

All necessary accommodations must be provided to persons with disabilities so that health care is provided to persons with disabilities with dignity and without discrimination.  Accommodations are also required so that persons with disabilities can participate fully in the provision of health care, as health care workers and participants in planning and implementation processes.  

Thank you for your attention to this letter.  

Yours truly,

LANA FRADO

Chair, Board of Directors

PHYLLIS GORDON

Executive Director
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Welcome to Laurie Letheren, Staff Lawyer

by Phyllis Gordon, Executive Director
On behalf of the ARCH Board and staff it is my pleasure to welcome Laurie Letheren as a permanent member of ARCH’s legal team.

Laurie brings many years of community legal clinic experience to ARCH. She has been a research lawyer at the Clinic Resource Office, which provides legal research and advice to


 the network of community legal clinics in Ontario. She also practiced law at  Mississauga Community Legal Services for a number of years.

Laurie brings in-depth knowledge of the Ontario Disability Support Program Act, the Ontario Works Act, the Canada Pension Plan and Employment Insurance regimes and other legal areas that are significant to the disability community, including housing law and human rights. 
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Open Letter from CCD on Latimer Interview


Tel: 709-739-8233





Cell:  204-781-4187









Tel:   204-786-7937


March 2, 2006

Open Letter

Re:  Disability Community response to CBC Interview with Robert Latimer

Once again, we are made to suffer Robert Latimer’s claims of righteousness in murdering his vulnerable 12 year old daughter. He has had his day in court. The Saskatchewan Court of Appeal upheld his life sentence without parole for 10 years. Finally almost 8 years after the crime, he lost his last appeal to the Supreme Court of Canada and began to serve his sentence. Since he was first arrested he has had ample and repeated access to the courts and, through a sympathetic media, to the court of public opinion. How often do Canadians with disabilities have to be subjected to the fact that some part of the public assert and believe our lives are not worth living!

The CBC television and other media outlets have given this unrepentant murderer a prime time platform from which to persuade the public to excuse his crime. I believe those of us that are most put at risk by the broadcast of Robert Latimer’s dangerous rationalizations should have similar opportunities to share our perspective with the public.

The 2001 Supreme Court of Canada decision in R. v. Latimer has much to commend it. The public would benefit from knowing the balanced approach of the Court in weighing aggravating circumstances against any mitigating circumstances in the case. The following from the decision illustrates this approach: 

On the one hand, we must give due consideration to Mr. Latimer's initial attempts to conceal his actions, his lack of remorse, his position of trust, the significant degree of planning and premeditation, and Tracy's extreme vulnerability. On the other hand, we are mindful of Mr. Latimer's good character and standing in the community, his tortured anxiety about Tracy's well-being, and his laudable perseverance as a caring and involved parent. Considered together we cannot find that the personal characteristics and particular circumstances of this case displace the serious gravity of this offence. (R. v. Latimer paragraph 85)

Very importantly, the decision recognizes the denunciatory value in sentencing:
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Re:  Disability Community response to CBC Interview with Robert Latimer

Denunciation of unlawful conduct is one of the objectives of sentencing recognized in s. 718 of the Criminal Code. As noted by the Court in R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 81:

The objective of denunciation mandates that a sentence should communicate society's condemnation of that particular offender's conduct. In short, a sentence with a denunciatory element represents a symbolic, collective statement that the offender's conduct should be punished for encroaching on our society's basic code of values as enshrined within our substantive criminal law. [Emphasis in original.]

Furthermore, denunciation becomes much more important in the consideration of sentencing in cases where there is a "high degree of planning and premeditation, and where the offence and its consequences are highly publicized, [so that] like-minded individuals may well be deterred by severe sentences": R. v. Mulvahill and Snelgrove (1993), 21 B.C.A.C. 296, at p. 300. This is particularly so where the victim is a vulnerable person with respect to age, disability, or other similar factors.  (R. v. Latimer at paragraph 86)

Robert Latimer’s only chance to avoid serving the remaining 5 years of his life sentence before being eligible for parole is a rare use of the “royal prerogative” to grant a federal pardon. This can be done by the Governor in Council or the Governor General. There are probably some Members of Parliament in each party that will support such an idea. We are confident that wiser heads and hearts in Prime Minister Harper’s new government will prevail.

To overturn the wisdom and proper role of our courts to reflect Robert Latimer’s twisted views would be completely bizarre and wrong.  Afterall, through his deeds and words, he asserts that some persons with disabilities are so difficult a burden for the rest of us to endure that they should be deprived of their lives without any legal consequence. Why should we nullify the operation of our laws to sanction the outrageous justifications of Robert Latimer’s deluded criminal action? 

We do not believe our Canadian justice system will be stood on its head to permit the murder of children by their parents. 
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Support Payments to Parent of Adult ODSP Recipient Declared Parent’s Income

By Katherine Haist, Project Lawyer

On 15 February 2006, the Ontario Divisional Court issued a decision finding that support payments to the parent of an adult with a disability are the parent’s income under the Ontario Disability Support Program Act (“ODSPA”).

Ms. F is an adult who has physical and developmental disabilities.  She receives Ontario Disability Support Program (“ODSP”) benefits.  Her parents are separated and she takes turns living with each parent.  Her father pays monthly “child support” to her mother, in accordance with their separation agreement.  When Ms. F reached the age of 18, the Director of ODSP (“Director”) decided that the child support was income “paid to or on behalf of or for the benefit of” Ms. F, and deducted this amount from her ODSP benefits.

The Director’s decision was appealed to the Social Benefits Tribunal (SBT).  The SBT concluded that the support payments made to Ms. F’s mother were ”income” under the ODSPA, but not Ms. F’s income. In deciding that the support payments were the mother’s income, the SBT accepted evidence that the reason behind the monthly support payments was to help Ms. F’s mother meet the costs of being Ms. F’s caregiver.  Therefore, the money was not paid to Ms. F, nor paid to her mother on her behalf, nor available to her. The SBT added that if Ms. F’s parents were living together, this money would not be considered income to her and that it would be unfair to treat her differently. 

The Director appealed this result to the Divisional Court. In dismissing the appeal, the Court agreed with the SBT’s findings.

This decision is important to other persons with disabilities whose family is supported by a person who does not live with them because the SBT and the Divisional Court looked at the purpose of the payment, not just at what it is called.

The Divisional Court commented that the issue of whether the SBT can refer to the Ontario Human Rights Code is now before the Supreme Court of Canada, in the case of Tranchemontagne v. Director of the Ontario Disability Support Program of the Ministry of Community, Family and Children's Services.  ARCH and co-counsel East Toronto Community Legal Services represent the Empowerment Council, Centre for Addiction and Mental Health, which is an intervener in the Tranchemontagne case and its companion case, Werbeski v. Director of the Ontario Disability Support Program of the Ministry of Community, Family and Children's Services.  We have written about the Werbeski and Tranchemontagne cases in ARCH Alert, most recently in December 2005.

You can read the decision in Ontario Disability Support Program v. Favrod at:

http://www.canlii.org/on/cas/onscdc/2006/2006onscdc10021.html
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Province Can Close Residential Institutions; MCSS Offers Assistance for Community Living

By Roberto Lattanzio and Heidi Lazar-Meyn, Staff Lawyers

On 26 January 2006, the Divisional Court in Ottawa released its decision that the Ministry of Community and Social Services (“MCSS”) has the authority to close down the three remaining residential institutions for adults with intellectual disabilities in Ontario.
In September 2004, the Ontario government announced its plan to phase out these institutions: the Rideau Regional Centre in Smiths Falls (“RRC”), the Huronia Regional Centre in Orillia (“HRC”) and the Southwestern Regional Centre in Blenheim (“SRC”). The persons who have been living in the institutions would be moved to new individual or group homes in the community.  The government promised that all three institutions would be closed by 31 March 2009. 

In September 2005, some family members of persons who live in RRC and HRC brought applications for an injunction to stop the government from going ahead with the closings. These applications were denied but the government was not allowed to transfer anyone out of the institutions until the Divisional Court reviewed this decision.  On 12 and 13 December 2005, the Divisional Court heard the applications for judicial review, on whether Minister Sandra Pupatello has the authority to order that these facilities be closed.  We wrote about the hearing in the December 2005 issue of ARCH Alert.
The Divisional Court decided that the Minister has the power under the Developmental Services Act (“DSA”) to close the remaining three facilities.  Justice Charles T. Hackland, writing for the unanimous Court, explained that the DSA has to be interpreted to give the Minister “the flexibility to provide services to the […] residents of the remaining institutions, in accordance with developing knowledge, up to date practices, and the existence of community resources and expertise […]”.

The Court noted the great importance that a placement decision has on a person, including its impact on the person’s health and safety.  The Court held that the residents should take part, as much as possible, in the decision on where they should live in the community.

The Court further held that the residents must agree to any community residential placement. Justice Hackland stated that “the requirement of consent accords respect to the disabled person”.  If the residents are not able to make that decision without the support of a substitute decision maker, the substitute decision maker must agree to the placement.

The Court agreed with the intervenor Community Living Ontario that “a process short of full or partial guardianship is preferable in many cases, as it best recognizes the autonomy and dignity of the individual and the inclusiveness of the decision-making process”. The decision-making process will be different for each resident but the goal remains the same, to act in the resident’s best interests.

If MCSS and the substitute decision maker disagree on whether a particular placement is appropriate, they can ask the Court to decide on behalf of the resident.  The Court stated that its power to solve the disagreement may come from the Health Care Consent Act or the Substitute Decisions Act.  If neither law applies, the Court will exercise its parens patrie jurisdiction.  Parens patrie is a power of superior courts to ensure the protection of children, and of adults who do not have the requisite capacity, when no written law applies. 

Although the two judicial review applications were made by applicants who represent residents of RRC and HRC, the Court’s decision also will guide the community placement of SRC residents.  

You can read the decision in this case, Gray v. Ontario, at:

http://www.canlii.org/on/cas/onscdc/2006/2006onscdc10007.html
Further news on community residential placement

On 2 March 2006, Minister Pupatello announced that MCSS is creating four new “Community Networks of Specialized Care”.   Teams of health professionals, including behaviour therapists, social workers, nurses and psychologists, will work with community agencies, hospitals, police and mental health units in their region to provide a full range of community-based specialized services to adults who have a developmental disability as well as a mental health issue or other challenging behaviours.

MCSS adds that 90 community living spaces will be created over the next two years for adults with these “high care needs”.  The spaces were promised as part of the “Home of Your Own” initiative, which we wrote about in the November 2005 issue of ARCH Alert.

“Network lead” agencies will help coordinate access to services and improve  service delivery and professional training for service providers in each region.  The network leads are:

Southern Ontario - Bethesda and Regional Support Associates 

Central Ontario - Surrey Place Centre (Toronto), Community Living Huronia (Pineview site) and Guelph’s Community Mental Health Clinic 

Eastern Ontario - Ongwanada and Prescott-Russell Services for Children and Adults

Northern Ontario - Algonquin Child and Family Services

The MCSS proposal is aimed at making it easier for adults with developmental disabilities who are living in the community to find and get the supports they need.
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News Briefs

By Katherine Haist, Project Lawyer

CCD Seeks Research Participants

Are you a person with a disability who has asked for help within the last three years from the Canadian Human Rights Commission (“Commission”) to resolve a complaint of discrimination? If so, the Council of Canadians with Disabilities (“CCD”) wants to talk to you about your experience.  Your name and personal information will be kept confidential.

CCD is a national advocacy association of persons with disabilities working in support of disability rights.  CCD wants to see what effect recent changes made by the Commission have had on the filing of complaints. 

If you are interested in participating, call April D’Aubin, Research Analyst, at 204.947.0303 or e-mail: april@ccdonline.ca

ERDCO Emerging Leadership Workshops

Ethno-Racial People with Disabilities Coalition of Ontario (“ERDCO”) has launched a new project called “Emerging Leaders.” Funded by the City of Toronto, this series of workshops is for ethno-racial persons with disabilities who want to develop their leadership abilities and become involved in actively promoting awareness and education about access and equity to all sectors of society.

Sandi Bell of EMPOWWORD Inc., a member of ARCH’s Board of Directors, developed and will present the workshops. Topics to be covered will include disability issues, ethno-racial/cultural communities, relevant legislation, communication skills, leadership styles, resolving conflict, community building and advocacy, media relations and organizing events. 

The first series of workshops is full but if there is enough interest other sessions may be scheduled.  For more information, contact Ms. Bell at 416.209.4524 or e-mail erdco_ca@yahoo.ca

Legal Aid Ontario Board to Have New Members

In May 2006, the Legal Aid Ontario (LAO) Board of Directors will have four new members.  The new directors, who serve a two- or three-year term, will be chosen by the Attorney General from a list provided by the Law Society of Upper Canada.  Five members of the ten-person Board are chosen through this process. 


Directors should reflect the diversity of Ontario and have knowledge, skills and experience in areas such as business and management, law, or “the social and economic circumstances associated with the special legal needs of low-income individuals and of disadvantaged communities.” 

The Law Society of Upper Canada was accepting applications of interested representatives until Friday 3 March 2006.  For more information, you can contact Sheena Weir, Manager, Government Relations, The Law Society of Upper Canada at 416.947.3338 or sweir@lsuc.on.ca.  
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